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a recent New York case 4 and was answered in the negative. The 
court proceeded on the theory that an invention, before applica- 
tion has been made for a patent lacks "the primary and essential 
characteristic of property, viz., the capability of being exclusively 
possessed, owned and used." But it is submitted, however, that a 
patent once granted, which is universally held to be "property," 5 
fails to answer the broad definition advanced by the court, inas- 
much as a patent is a peculiar species of property unknown to the 
common-law and unlike other property the right to its exclusive 
possession and use is limited to that period of time prescribed 
by the patent laws of the sovereign power granting the patent. 

Not a little of the confusion as to the exact nature of an 
unpatented invention is due to the loose use of the word "prop- 
erty" by the courts, and the lay conception that any original idea 
capable of being communicated and often-times, as in the case 
of unpatented inventions, a thing of more or less value, is "prop- 
erty." Something akin to this idea is often found in the decisions. 
Thus it has been held that an invention even before a patent has 
been applied for is the subject of sale 6 and indeed there is a dictum 
in one case to the effect that an unpatented invention is "prop- 
erty." 7 The error arises from the confusion of that which has 
"existence" with the term "property" which has a technical legal 
meaning. 

It is only upon the application for a patent that an inven- 
tion can be properly called "property" 8 for until the application 
has been made the inventor has merely a common-law right to 
enjoy the fruits of his invention so long as he can guard it; for 
upon discovery the secret inures to the benefit of the public. 9 
Thus it is quite evident that it is impossible to give any categorical 
definition of the term "property," 10 and that the solution of mod- 
ern problems is not to be found in the old classical definitions 
but only in the light of the modifications placed upon them by 
the latest decisions. 

J.S. 



Interpretation of the Commodities Clause of the Act 
of Congress Regulating Railroads. — The Act of Congress, 
passed June 29, 1906, l popularly called the "Hepburn Act," con- 
tains a clause usually referred to as the "Commodities Clause." 

4 Rosenthal v. Goldstein, 183 N. Y. S. 582 (1920). 

'Wilson v. Rousseau, 45 U. S. (4 How.) 646 (1846); 20 R. C. L. 11 78. 

6 Ullman v. Thompson, 57 Ind. App. 126; 106 N. E. 611 (1914). 

' Fisher v. Cushman, 103 Fed. 860 (1900). 

8 In re Cantelo Mfg. Co., 185 Fed. 276 (191 1). In re Myers- Wolf Mfg. 
Co., 205 Fed. 289 (1913). See contra the earlier cases of In re McDonell, 101. 
Fed. 239 (1900). In re Dann, 129 Fed. 495 (1904). 

9 Marsh v. Nichols, Shepard & Co., 128 U. S. 605 (it 

10 Fisher v. Cushman, supra. 
• 34 Stat., L. 585, as amended by 36 Stat., L. 547. 
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By it any railroad company engaged in interstate commerce is 
prohibited from transporting in interstate commerce articles or 
commodities "other than timber and the manufactured products 
thereof, manufactured, mined, or produced by it, or under its 
authority, or which it may own in whole, or in part, or in which 
it may have any interest, direct or indirect, except such articles 
or commodities as may be necessary and intended for its use in 
the conduct of its business as a common carrier." The constitu- 
tionality of the clause was attacked in United States v. Delaware 
and Hudson Co., s but it was held to be constitutional by the Su- 
preme Court; the clause was susceptible of two constructions, 
one of which raised grave constitutional questions; the other, 
adopted by the Court, did not. 3 This construction, and subse- 
quent interpretations thereof in following cases form the subject 
of this note. 

The construction adopted by the Supreme Court in the Dela- 
ware and Hudson case makes it unlawful for such carrier to trans- 
port in interstate commerce articles or commodities: "(a) when 
the article or commodity has been manufactured, mined, or pro- 
duced by a carrier or under its authority, and at the time of trans- 
portation the carrier has not in good faith before the act of trans- 
portation dissociated itself from such article or commodity; (b) 
when the carrier owns the article or commodity to be transported 
in whole or in part; (c) when the carrier at the time of transporta- 
tion has an interest, direct or indirect, in a legal or equitable sense 
in the article or commodity, not including, therefore, articles or 
commodities manufactured, mined, produced or owned, etc., by 
a bona fide corporation in which the railroad company is a stock- 
holder." 4 This construction put no limitation on the extent of 
stock ownership by a carrier in a manufacturing or producing 
corporation so long as such corporation was bona fide. Conse- 
quently those carriers, whose form of corporate relationship with 
coal companies was that of entire ownership of the stock, through 
which they exercised control over such coal company as a distinct 
corporation, did not change their organization. While these coal 
companies existed as legal entities and were charged for trans- 
portation and demurrage by the railroad, the officers of the coal 
company were officers of the railroad company and both corpora- 
tions used the same offices. 

In United States v. Lehigh Valley R. R. Co. 8 this form of 
corporate relationship was held to be prohibited by the commodi- 
ties clause. The right of a railroad company to use its stock 
ownership for the purpose of a bona fide separate administration 
of a corporation in which it has a stock interest, was not denied 
by the Court, * but the use of such stock ownership and the "com- 

1 United States v. Delaware and Hudson Co., 213 U. S. 366 (1908). 

* Id., pp. 406 and 407. 

4 Id., p. 415. 

5 United States v. Lehigh Valley R. R. Co., 220 U. S. 257 (1910). 

• Id., p. 271. 
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mingling of the affairs of such corporation with its own," so as to 
make both corporations virtually one brings the railroad company 
so related to such corporation within the prohibitions of the com- 
modities clause. 7 

Under this construction of the clause it was thought that a 
corporate relationship in which there was no commingling of the 
affairs of the coal company with those of the railroad company 
would not fall within the prohibitions of the clause. In 1909, 
after the decision in the Delaware and Hudson case, supra, the 
Delaware, Lackawanna and Western Railroad Company, an owner 
and operator of coal mines, organized such form of corporate re- 
lationship to conduct its coal business. While the railroad com- 
pany retained title to the coal lands, the operating forces, account- 
ing systems and assets of both corporations were separate and 
distinct. The executive staffs of both the railroad and the coal 
companies were the same. Most of the stock of the coal company 
was bought by the stockholders of the railroad company and the 
greater part of this stock was later sold on the market by these 
purchasers. Under its contract with the railroad, the coal com- 
pany could not buy coal from any other producer nor could it 
determine the amount of coal to be produced at any time. This 
relationship was attacked in United States v. Del., Lack. & West. 
R. R. Co., 8 and declared to be in violation of the prohibitions of 
the clause. Unity of management is illegal under the clause 
"for the policy of the statute requires that instead of being man- 
aged by the same officers, they should studiously and in good 
faith avoid anything, either in contract or conduct, that remotely 
savors of joint action, joint interest, or the dominance of one com- 
pany by the other." 9 As a result of these decisions, stock owner- 
ship by a carrier in a manufacturing or producing company coupled 
with a commingling of the affairs of such companies with those 
of the carriers, and unity of management of the carrier and pro- 
ducing company, are brought within the prohibitions of the clause. 
The reference to the "policy of the statute" 10 is significant as a 
foreshadowing of the decision of the Supreme Court in the latest 
case to come before it under the commodities clause. 

The Reading Company in its present corporate form has 
existed since 1896. Roughly this form consisted of a holding 
company, the Reading Company, which owned all the stock of 
the Reading Railway Company and all the stock of the Philadel- 
phia, and Reading Coal and Iron Company. The majority of 
the directors of the Board of the Reading Railway and the Coal 
and Iron Company were directors of the Reading Company and 
were the same individuals. In all other respects the three cor- 
porations were distinct and separate. The Supreme Court in 

' Id., p. 274. 

8 United States v. Delaware, Lackawanna & Western R. R. Co., 238 U. S. 
516 (1914). 

• Id., p. 536. 
10 Id., p. 536. 
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United States v. Reading Company et al 11 decided that the com- 
bining in a single corporation the ownership of all the stock of a 
carrier and all the stock of a coal company resulted in such com- 
munity of interest or title in the product of the latter as to bring 
the case within the scope of the Act. 12 Since the purpose of the 
clause is to prevent injustice to the shipping public from discrimi- 
nations which inevitably grew up when railroads occupied the 
inconsistent positions of carrier and shipper, such corporate rela- 
tionship is within the scope of the language of the Act, for the 
operations of the coal company are conducted under the "same 
'authority'" that transports the coal over the railroad. 13 

In view of the above and preceding constructions the question 
naturally arises concerning what disposition will be made in refer- 
ence to the industrially owned railroads. Many of these have 
been held common carriers in interstate commerce by the Inter- 
state Commerce Commission. 14 The Commission, however, has 
refused to take jurisdiction in one case where the illegality of this 
corporate relationship under the commodities clause was alleged. 15 
The decision of this question is of supreme importance to the 
industrial world. 

Another question of importance, the solution of which would 
solve many of the difficulties in the reorganization of corporations 
affected by the operation of the commodities clause, is whether 
the illegality of the relationship would disappear if the stock of 
the coal companies is distributed among the stockholders of the 
railroad. It would seem that such illegality might disappear if 
there was an absolute dissociation in management of the coal 
company and of title in the coal property on the part of the rail- 
road. 16 

By the decree of dissolution against the Reading Company, 
that company was not permitted to retain its stock ownership in 
either the Railway Company or the Coal Company. It is difficult 
to understand why stock ownership in one of the companies was 
not permitted; such ownership can hardly be said to be in viola- 
tion of the clause. 

In the Reading Company case the Supreme Court has clearly 
departed from its position taken in the Delaware and Hudson 
case and the basis of its decision is the underlying policy of the 

11 United States v. Reading Co. et al, 40 Sup. Ct. 425 (1920). While the 
action in this case was brought primarily under the Sherman Anti-Trust Act, 
it is not thought worth while to discuss the decision thereunder, since decisions 
under that Act frequently vary under the same state of facts. 

12 Id., p. 433. 

13 Id., p. 434- 

14 American Steel & Wire Co. v. Newburgh & South Shore Ry. Co. et al, 
55 I. C. C. 353 (1919); Pittsburgh, Alleghany & McKees Rocks R. R. Co. v. 
Director General, Pennsylvanian Co. et al, 57 I. C. C. 1 (1920). 

15 Second Industrial Railways Case, 57 I. C. C. 371 (1920). 

16 United States v. Delaware, Lackawanna & Western R. R. Co., supra, 
pp. 526-529. 
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clause. In the light of the previous decision, supra, and that 
in the Reading case it is difficult to see how any corporate rela- 
tionship between a carrier and a manufacturing or producing 
company, in which there is unity of control through stock owner- 
ship or by means of a holding company, can keep without the 
prohibitions of the clause. It is submitted that unless there is 
absolute dissociation in management between the corporations, 
any form of corporate relationship between a carrier in interstate 
commerce and a producing company is in violation of the prohibi- 
tions of the clause. 

/. G. L. 

Divorce — Recrimination. — "The term 'recrimination,' 
while not absolutely unknown in the other departments of our 
civil and criminal jurisprudence, is almost peculiar to divorce 
law. But the thing itself — the refusal of redress to a plaintiff who 
is himself at fault in that whereof he complains — is a familiar 
and fundamental principle in our entire legal system." 1 In other 
words, he who asks equity must do equity, he must come into 
court with clean hands. 

In order to constitute an adequate defense by way of re- 
crimination to a proceedings for divorce, the conduct complained 
of in the plaintiff must be such as would have entitled the defen- 
dant to a divorce on that ground. 2 Thus it has been frequently 
decided that adultery, 3 cruelty, 4 and desertion 5 when set up as 
recriminatory defenses, will bar an action for divorce, since these 
are all causes which in the respective jurisdictions would entitle 
the party in whose defense they are pleaded to an original decree 
of divorce. 

It is rather startling to find the Michigan Supreme Court 
in a recently decided case 6 refusing a divorce sought on the ground 
of extreme cruelty, because the plaintiff wife was found to have 
been carrying on a clandestine correspondence with a young man. 
This clandestine correspondence, which it may confidently be 
said, would not be ground for divorce in any jurisdiction, was 
held by the court to be a sufficient recriminatory defense. The 
case 7 which was pointed to as authority for this decision was one 
in which the guilt of plaintiff and defendant had been so extreme 
that the court observed, "If a tenth part of the testimony of 
either party is to be believed, the other party has been guilty of 
the same misconduct as that charged. Neither party deserves 

1 Bishop: Marriage, Divorce & Separation. 

2 Epley v. Epley, 83 N. J. Eq. 214, 89 Atl. 1028 (1914). 

3 Decker v. Decker, 193 111. 285, 61 N. E. 1108 (1901); Earle v. 

Earle, 43 Oregon 293, 72 Pac. 976 (1903). 

4 Church v. Church, 16 R. I. 667, 19 Atl. 244 (1890). 

* Coe v. Coe, 98 Mo. App. 472, 72 S. W. 707 (1903). 

• Cowdrey v. Cowdrey, 178 N. W. 678 (Mich. 1920). 

' Kellogg v. Kellogg, 171 Mich. 518, 137 N. W. 249 (1912). 



